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"WHO BARGAINS WITH WHOM: WHAT'S PAST IS PROLOGUE"

by Joseph N. Harkin

Competing bargaining representatives are aware of the fact
that, while 30.9 per cent of faculty members, teaching 33.2 per
cent of the students in 19.8 per cent of America's community and
junior colleges are already covered by collective bargaining, as
soon as permissive legislation is enacted in the 27 States with-
out it, we may expect a large increase in these figures.

January 17, 1975
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"WHO BARGAINS WITH WHOM: WHAT'S PAST IS PROLOGUE"

In the heat of campaigning in late 1972 at Temple University the three compet-

ing prospective bargaining representatives had this to say:

"The only thing that will give power to the Faculty Senate is
Collective Bargaining: (American Federation of Teachers)

"I've become persuaded that we've been in an adversary relation-
ship all the time". (National Education Association)

"We are living and breathing by the good graces of the Board
of Trustees." (American Association of University Professors)

The sources ut these remarks have been identified but it is the contention of

this author that increasingly we are finding that we could have easily mixei

up the sources and it would make no difference. The tnree major bargaining

representatives indicated above, as well as the independent agents, seen to

have evolved to a point where their platforrs, at least at he local level,

have become remarkably similar.

In American higher education formal recognition has been given on 359

campuses to 245 bargaining representatives. A very significant share of this-

-
activity has been in the nation's community and junior colleges. Approx-

imately 30.9 per cent of community and junior college faculty members teach

at 227 institutions and campuses that are organized and have chosen a formal

bargaining representative. These institutions and campuses represent 33.2

per cent of the students in two-year institutions. This article, while it

refers to 'he total picture (four-year as well as two-year colleges), focuses

on representation 17 the two-year institutions of higher learning and discusses

the eegree of representation by three major national organizations with local

affiliates as well as independent agents. 'e know that many hundreds of other

tnstitutions neo_t informally with tileir faculty me71)ors in inforrIal hdr?,aining

or c i i s c l i s ; i ) n , but c nentrarion in this :irticle is anon formal arranAom2.ars.
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After identifying thi extent of representation by bargaining representa-

tives, the year in which first faculty collective bargaining contracts have

been signed, and distinguishing among four-year and two-year institutions and

public and private ones, the article will summarize the current status of

state legislation with an eye toward how much more activity practioners in

higher education might find as additional permissive state legislation is

enacted.

This article concerns itself simply with "who bargains with whom" rather

than "about what". Past work by the author has dealt with other significant

items such as usit determination, nLgotiable items and the like but these are

excluded in the present writing (except perhaps as examples in the section on

faculty senates, councils, and associations vis 1 vis the more formal bargain-

ing representatives).

A brief word of thanks before proceeding: all data is the latest avail-

able as of the end of 19741 unless otherwise specified. The author is grate-

ful indeed to the National Center for the Study of Collective Bargaining in

Higher Education at Baruch College, tt7e. City University of New York, 17 Lexington

Avenue, New York, New York 10010, especiall Dr. Maurice Benewitz Director,

Dr. Thomas Mannix, Assistant Director, and to Mr. John Allen, Librarian, art.x to

the Academic Collective Bargaining Information Service, 1813 R Street, N.W.

Washington D.C. 20009, especially Dr. George Ward Angell, Director and Cr.

Edward Kelley, Assistant Dre'.:tor, and to Dr. Thomas Emmet and Dr. Virzinia

Lee Lussier, as well as other authors cite:l in the text. These two centers have

gathered the most up-to-date and comprehensive statistics conzerning contrazts,

institutions, and agentr, and they are to be complim.:mted for their superb work

in assisting tiricti,)ne7-; ennloyers an-1 .2mployo2s) 111 ed,,!cation

eir'_v 127'. '111) Ve-.17

Ju7lior rIlLs2t C:)11e$,y fto

the fact that th-t wo!.11.1 fA o: (!ar

wit!t lgnts or roatract, th.lv Ar2 omitted fro-1 this

cut of date.

ber!au..1 i'At. 197%
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The serious reader might wish to secure some of their general discriptive

literature in order to fully appreciate th-- parameters of the services they

render.

A word about counting: there can easily be confusion over terminology.

Agents 3re recognized; they bargain contracts; these contracts cover institu-

tions; each institution may have more than one campus. Hence we can refer to

four different counts: amts, contracts, institutions and carouses. Thus in

some of the futures cited in this article, as of the end of 1974 there were

359 campuses (136 feur-year and 223 two-year) represented by 245 agents (78

four-year and 167 two-year). Some 277 of these cameuses (112 four-year

and 165 two-year) were covered by 174 contracts (48 four-year and 126 two-year).

Note: These figures differ slishtly from those used in a later section on

just two-year colleges for reasons explained there. It is understood 'f

course that not all institutions with aeents hove eoepleted their nEgotia-

tions in 1'374, (or for that matter as recently as early 19751 and hence the

seee.ing discrepancies in numbers can be even greater. However, all figures -

cave been tri :ile- checked for accuracy against a master list of institutions

and campuses of instit ;.ions with agents and c ntracts and such information

is available from either of the sources cited above or the present author

who has weaved the various studies tr4ether.

MAJOR RARGA:NitC PTPRESENTATIVES*

"The issue of' aCfiliation 1..as not been decided. Nor is it likel
that ell faculty will idartify the qeme i)rganization. Th;'

divecsIfied interests of community coll. ;e teachers may prescril,e
af:111::i on ',4ith more than one ,roue. re7,erdless of ':'teethe" one
cruni.:.Atiw.1 is (1%los71 or :nny, the crLAcal isvae is Lit: possibilitv

or:,,Jniz._:tions external to the CO7 -.unity c2Tloge will, as a result
cf vall!;! judgm:.nt-; requred for :t-..-r,!7ent this iltstitutio

or diverL it fro 71 E7.:rh!. J. 01%!:17r, nic; iq

su'))o,,:t th. work of Vintni_i Loe
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However, before we proceed with statistics it is important that a few

words be said about each of the major prospective bargaining representatives.

Theoretically the faculty can be represented by an internal representative

body, an external representative body, or a combination internal/external

group such as a chapter of a collective bargaining agent. This is further

complicated by the division of responsibility between one or more of these

groupa on campus as shall be seen later in this article.

Three national organizations have become the major contenders for the

purpose of re?resenting faculty interests in collective bargaining with employ-

ing institutions: the National Education Association, the Anericav Federation

of Teachers, and the American Association of University Professors. In addi-

tion this section will refer to independent agents as well as bargaining

with the on-campus faculty senate, or coLnzil, or association. Attention

to the positions taken by the national organizations on a country-wide basis

must be tempered by the fact that local chapters frequently modify these

positions based cn conditions at individual institutions and what is produced

is more a product of the participants and local conditions than of the genEral

position taken by the parent bodies on a national level.

National Education Association Initially founded as the National Teachers

Association in 1357, the Association's purpose nas been to "elevate tee

character and advance the interests of zhe profession of teaching anr:..promote

the of popular education in the United States." It nas been concerned

with improvin3 the position of teaching as a proiess4_on by eLhanc g traininc;,

requirfng rore. and better education, formalizing the requirements for teachers,

crelentillt;, etc. TI-aditicaarly it served the inter.!sts of administrators as well

tetchor.i .11J l'ec71 1 uf pr, t activ!_, the K-12 sect-or o!T

publ ic o,:ucation it hl to ovrcom.2 twe hurdles: tne enithet hurled at it

hy :nericd.r, of Tea:lwrs Ciat it wa3 a "company union",

and its seing It :k of early interest in Milner ed,:carion.
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Prior to 1960 the NEA shied away from co:Jective bargaining. However,

in that year a Resclution on Representativt: Negotiations was adopted and it

was suggested that conditions of employment were proper subjects for discussion

between schools and NEA Chapters. In the 1962 meeting the Association resolved

"to support Professional Negotiations as opposed to 'Collective Eargaining', and

to insist upon the right of professional asFociations to participate in

ietermining policies and to join in establishing procedures to 'reach mutually

satisfactory agreemen*s'." From 1963-1968 tha Association adopted resolutions

further embellishing upon this basic statement and including the establishment

of negotLirions procedures, the use of machinery such as state mediaticr and

arbitration boards, the establishment of professional grievance procedures, and

support for affiliates once a strike had occurred. While the major thrust

still was upon the K-12 sector, increasing attention was be:ng spent on

organizing ih higher education.

1.nitially the NEA had become involved and interested in highat education

through its interest in teacher-training programs. This led to the formation

of the Association for Higher Education (AHE), which accepted college

administrators as well as teachers. In the middle and late 1960's relationships

between the All; affiliate and the NE:. became increasingly strained as the

1,:tter announced more teacher-oriented collective negotiations policies, and

in 1965 the A1E officially split away from the :EA, and became the American

Association for Higher Education, the AAHE. It was replaced in th2 NEA by an

umbrella organization known as the tiHEA (National Higher Education Associatio0

which in turn had three separate comoonents: one for two-ye-1r faculty r' hers

(;TACJC--National Association for C:,-.munity and Junior Co31oges), one

Zor four-ear collego faculty m.2Tbers (r?--!;ationil cieiy for Pr-Ifislrs),

and uch_. for aditLni3trlto:-.3 A!qsociatfon for Coti,
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Because of its increasing attention to higher education in the middle and late

1960's the association seemed to have licked the K-12 image it previously hAd projected,

and, perhaps persuaded by the competition it was receiving from the American Federation

of Teachers, it seemed to have overcome its fornar reluctance to support work stoppages

(in 1966 80% of all teachers strikes in the nation were with NEA affiliates whereas there

had not been a single strike from 1952 to 1963 or again in 1965 in any NEA Chapter Insti-

tution);in 1968 the former official opposition to work stoppage was dropped by the Associa-

tion. By 1970 it had as many contracts (Sae Table la) with institutions of higher

learning as the American Federation of Teachers, and since that time has slowly forged

ahead to a point where in 1974 it has 95 agenc and 72 such contracts (79 and 61 of

which are with two-year colleges) and approximately 50,000 members (incidentally the

NEA also Las more than one million K-12 public school members and the dues they bring in).

In 1972 there was a major re-organization of the Association in which all segments

were placed under four large diviions wit!' union organizing activities at all level:4

of education placed under the division of affiliate services.

Table la

CUMULATIVE FACUI.EY COLLECTIVE BARGAINING CONTRACTS - NEA

NEA

4 year 2 year Total

1966 0 1 1

1967 0 2 2

1968 0 2 2

1969 0 4 4

1970 1 6 7

1971 2 17 19

1972 2 35 :',7

1973 5 23 22

19740, 0 0 0

10 90 100
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American Federation of Teachers

The American Federation of Teachers and its affiliate organizations was.

organized originally in 1916, affiliated with the American Federation of

Labor in 1919, and has come into its own in higher ec1,1;:ation in the last

decade after statutory rights to engage In collective bargaining began to be

granted. In 1955 the AF'L Executive Cotincil formally'recornmended that locals

address the importance of collective bargaining, especially for thc; compen-

sation and working conditions of teachers. In 1962 art-AFT affiliate, the

United Federation of Teachers, won a collective bargaining election in the

New York City Public School System and this led to aggressive, militant

organizing activity by the AFT in the Y-12 sector with many lessons being

learned by College faculty menbers as well.

Actually the AFT had entered higher, education as a labor organiza-

tion before the NEA or the AAU° with the establi!..hment of several locals

for Professors at urban universities during the 1930's. In the middle

and late 1960 and early 1970's more than 200 local campus chanters were

established. They seem to hive overco-J:e the early reluctance of faculty mem-

bers, sore of whor! questioned whether it was "professional" to join a union.

In 1967 a full-time College -rd Universities Denartment was officially

established and by the end of 1974 there wel.e some 58 agents and 42 contracts

(43 and 32 of which are in t..o-year rolleges) wit'a institution_i of higher

education (See Table lb) and the had a r-e-.bers!-Iin in that sector of annro..-

3!1,0V), 7,rincina11.y it states with strong labor mov.2ments.
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2 year Total

1966 0 1 1

1967 1 3 4

1968 0 2 2

1969 1 4 5

1970 2 3 5

1971 3 9 12

1972 5 21 26

1973 2 12 14

1974* 1 2

15 56 71

*As of 3/15/74

Source: The National Center For The Study cf Collective
Bargaining in Higher Education, Baruch College.

American Association of University Professors

A wag once remarked "How can the douager learn the Watusi without getting a

slipped disc -- is the major issue facing the AAUP." Founded in 1915 the Association's

prime concerns over the years have been the protection of academic freedom tenure and

due process, the advancement of faculty salaries by fostering ninimu standards, and

faculty participatioa in university governance.. The national leadership for a long

time resisted pressures to soften the organization's traditional on?osition to collective

bargaining. The Association's 1965 statellent of pr;licy on the "Pepresentation of

Economic interests" reaffirmiA its preference "that all. faculty Tembers participate in

making &!cisions az:d protectio.; their economic interests through structures of self-

t71 insirution, the faculty cirher dire:tly or

through faculty-eleced councils or senates." The statent s..loparted the pasp.",e

of state institutlorts to ,!stabilsh "aric..quat L:ternal
structur faoulty participltica in .21e governmf!nt (0: tbe instir,Ltion." Also
during that year the AA':? vot,- to authorize AAUP thapters

li)
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to seek recognition as bargaining agents at institutions where "effective

faculty voice and Aequate protection and promotion of faculty economic

interests" did not exist, a position which was reaffirmed in policy state-

ments in 1958 and 1969. However three additional restrictions were imposed:

Chapters must obtain approval of the AAUP Central Office; no agency shop

arrangements would be negotiated; and strikes and/or work stoppages were still

discouraged.

Since 1969 the Association officially began to represent institutions

of higher learning, primarily in the four-year college and university sector,

but including community and junior colleges. Internal and external

pressure led the association to openly debate the issue in 1971 and to establish

a national policy in 1972 which stated that "where appropriate...the Association

will pursue collective bargaining as a major additional way of realizing

its goals in nigher edLcation", satisfying some traditionalists within the

organization who feared for the abandonment of the typical professional devel-

opment and enforcement of principles and standards of academic freedom and

tenure. The 1973-1974Conmittee N Report of the Association indicated that

following the 1972 annual meeting resolution on collective bargaining "it

has been the policy of the association to pursue 'selective' development of

collective bargaining activity." That committee continues to discuss nany

of the issues facing the association such as the degree of central Associa-

tion support to chapters engaging in collective bargaining, the possibilities

of joint ventures, model language in contracts, and the question of whether

college administrations will continue to cooperate with the Committee 2 annual

surrey of co77pensation as the Association becomes increasingly more militant

and 0.wipetittve as a hargaininl r?presentative. A major question seems to be

r- olved conc_!rning r.emb2rship, for orE;inally Chat wa3 restricte-1 lar7,aty to

fnuilty ni,:q1bc.rs, but recently oter profe3stonals and eien se7.1-nroEe.;3ionals

A
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seem to be gaining admittance and representation.

A slower starter than either of the aformentioned associations, the AAUP, by the

end of 1974, had 27 agents and 17 contracts (See Table lc), (3 and 1 with two-year institu-

tion , and had a membership of approximately 75,000 (a decrease from a high

of 90,000 in 1971) largely in four-year colleges and universities as opposed

to the two-year institutions. Perusal of recent literatura of tt.e Association,

both national and local, indicates that the rhetoric nay be changing in order

to remain competitive with the other associations.

Table lc

CUMULATIVE FACULTY, COLLECTIVE BARGAINING CONTRACTS - AAUP

AAUP-

4 year 2 year Total

1966 0 0 0

1967 0 0 0

1968 0 0 0

1969 0 1 1
ION

1970 2 1 3

1971 2 1 3

1972 6 1 7

1973 12 1 13

1974* --0 0 0

22 5 27

*As of 3/15/74

Source: The National Center For The Study of Collective
Bargaining in Higher Education, Bar-uel College.

Joint,Ereorts

Ever since 1957 there have been coopera!Ave endeavors engaged if- be-

tween the National Education Association and American Federation of Teachers

in securing contracts and by the end of l974 (See Table 1d) there w_r022 agents

And 15 r.orltrr,-J7r
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(13 and 11 in two-year institutions) with the majority of these coming in 1971 and

1972 when there appeared to be greater enthusiasm over merging the two associa-

tions. What the future will hold remains to be seer, especially due to the

reluctance displayed in early 1974 by the National Education Association. NEA-

AAtT Cooperation at the University of Hawaii and AAUP-Independent Cooperation

represent other joint ventures with potential for further development.

Table ld

CUNULATIVr FACULTY CCLLECTIVI: BARGAINING CONTRACTS AFT/NEA

AFT/NEA

4 4 year 2...YaE Total

0 0

1 1

1 2

6 7

7 7

11 12

10 13

2 4

0 0

38 46

1.966 0

1967 0

1968 1

1969 1

1970 0

1971 1

1972

1973 2

1974* 0

' 8

As of 3/15/74

Source: The National Center For The Study of Collective
Bargaining in Higher Education, Baruch College.

Independent Baraininl; Representatives

1974 ther.! were 38 agents ad 26 contracts (Se,, Table le) negotiated by independent

representatives (25 and 20 of the . for t,:o-vear Thus tis is

a force that :7.!ist be reconod T4ith. Comnrehensive treatment in an article of

S

this length of course Is not possibl; suffice it to say that the descrintions
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At the University of Scranton the faculty chose a pro essional negotiating

team known as the Faculty Council after its discontent over new salary scales

negotiated by the University Senate. Composed of three faculty members elected

at large, the Faculty Council was recognized by the L'riversity, and in early

1971 the first contract was approved at this private institution,

The University of Michigan Senate Assembly authorized a Committee on the

Economic Status of the Faculty to gather information and to attempt to formulate

a package agreed upon by the administration, and which is then sent to the

Board of Regents, the Governor and the Legislator. Whether this becomes a

more predominant mode in the public sector remains to be seen.

The Association of Community College Faculties, with its own independent

professional staff, represents fourteen upstate two-year institutions in New

York State, about half of the potential. In most instances the Association

and the member colleges have chosen to deal directly with the sponsors rather

than with the Board of Trustees. Needless to say, continued success depends

upon many factors, especially the fiscal ability to compete with the larger

bargaining representatives.

Table le

CUMULATIVE FACULTY COLLECTIVE BARGAINING CONTRACTS - INDEPENDENT

INDEPENDENT

AJIAL 2 year Total

1966'

1967

1968

1969

1970

1971

1972

1973

1974*

*As of 3/15/74 Fcfar WTI al-tort-

0 0 0

0 1 1

0 1 1

0 9 9

1 10 11

1 9 10

3 11 14

0 5 5

0 0 0

5 46 51
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Faculty Senate, Councils, and/or Associations.

Most collective negotiations are two-way affairs between employees and

employers, whereas many campus matters are of concern to at least three groups --

faculty, administrators, and students, - with staff anJ community also often

interested. A very real question has been raised in higher education as to

whether or not the traditional collegial faculty senates, councils, and/or

associations can continue to play a meaningful role in college and university

governance now that bargaining representatores have come upon the scene.

The faculty senate, council, or association is often dependent upon institution-

al approval and possibly even fiscal support of some sort and, therefore, some

feel it must be less effective. Others feel that because the Senate often

includes administrators and students (and occasionally staff) it is really

not representative of the faculty. Still others feel that the Senate has no

real teeth for. it is a "house organ", which atrophies in the shadow of a

real bargaining agent. Finally, Senates generally speaking are institution-

based and have little if any lobbying power with municipal or state lezialative

branches.
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Harold Hodgkinson, in a 197'2 study of broadly-based Senates, found that

of 40 institutions which diacontinued this mode of governance (688 others

which responded still had this body) "in a large number of cases, the advent of

a faculty union was the principal factor in the demise of the broadly-based

campus senate....Many of our respondents felt that it was antithetical to the

union's agenda to work cooperatively with other campus groups."

Yet to state that the Senate is not interestei in having faculty employ-

ment conditions improved, as bargaining representatives wish to do, is of course

in error. Some feel that it is hopeless to expect cooperation; others feel

that some accommodation can'be sought; and still others feel that a cooperative

arrangement is absolutely necessary because in defining the scope of negotia-

tions not all items traditionally reserved to be included in faculty participa-

tion and decision-making are permitted to be bargained. For example, in New

York State, rulings have indicated that class size is not a mandatory subject

of collective bargaining unless the effect of class size influences the number

of faculty members to be employed,etc. There has been a blurring of the

distinction between salary and academic matters. Indeed many bargaining

representatives would include virtually everything under the phrase "conditions

of employment" (which most public statutes include within the scope of bargain-

ing). However, there are still some distinctions which night point to the need

to retain faculty senates side-by-side with the bargaining representative,

and hopefully not in cor.petition in any way with them in order to continue to

give the faculty a voice in matter which do not clearly fall within the scope

of "salaries, hours,and conditions of employment." Some of these grey areas

which are neither black nor white any more include:

--Admissions policies used to he clearly a Senate academic consideration;

since they have conserluence on faculty wor',-. load (class size) they have

increasingly been fiend in barining agreennts or at least in contract

demand3.
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--Salaries may be clearly within the scope of the bargaining agent, but

are other related matters as clear; for example, salaries are related to

work load, which is related to optimum educational class size, which may

be related to the question of diversity of offerings, which is related

to currt:ular policies. In this "headbone-connected-to-the-neckbone"

sequence, before one knows it the bargaining representative might e%press

interest in curricular policies.

--Faculty-student ratio or counselor-student ratio.

--Total teaching load including office hours, committee assignments, and

extra-curricular responsibilities.

--Criteria for placement on the salary schedule or for promotion including

determination of teaching effectiveness: is this a salary or professional

item? Salary increments - by professional academic merit or automatic?

--Academic freedom - an academic policy has now found its way into a majority

of bargaining agreements.

- -Ovotrload teaching which may interfere with academic performance.

- -Standards for student conduct, discipline, due process and grievance

may bump up against an already negotiated faculty grievance system and

may be objected to as "competing."

- -Travel CO professional reeting3.

- -Administrative appointments. This has already been chilllenled and any

bargaining repres-ntatives are putting involvement in selection if not

election of administrators in their contract demands.

-College calendar, including length of semester.

- -Course scheduling assign-,ents (made by whom, !aled on what?)

-Allocation of ,;plce.

- as long; .!,; the sponcor can elect whether

to fund or not funl an a^,reement obviously the bargaining agent is

interested in the pr,)ee of budget-making; but the ordering of budoxt

JI 7
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priorities (which is merely the institution's educational program written

out in dollar format) is or should be a matter of interest for the entire

faculty, and will increasingly become so in the years ahead.

- -teals and missions and objectives - to the extent that these dictate

resource allocation they will increasingly become a matter of interest

and contention.

In short, it is clear that in the next decade higher education rust resolve

the question of whether or not it will permit faculty groups to continue to

participate in the governance of an institution of higher education and whether

all such participation must be through the exclusive bargaining representative.

In summary, based on a reading of national statements and hundreds of con-

tracts over the past five years it is the author's conclusion that while there

have been stated differences on matters of tenure and promotion, salaries,

work load and strategies by the national associations, the distinctions which

may have existed are becoming blurred. Platforms of major representative

agents probably will become indistinguishable in a few years, and we have a

trend which indicates that it probably does not significantly matter which

bargaining representative the institution selects for they are more alike than

they are different and will, become increasingly so. To project oast differences

upon tt'e futur4e is a clear error, for the truth of the matter is that these are

all really bargaining agents questing for membership and educational power and

this has ho7ogenized the differences among competing groups.
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HF STATUS OF STATE LEGIS,ATION*

"...where people refuse to cecide, events will decide for them;
and to alio, events to deci(le im7ersonally is in itself a decision

involving greIter risks than of a point of view." - Iichaet
Brick, Forum ani Focus for *he .!unior Collcqe MoveAent: The
American Association of Junior Colleges.

A significant handicap in higher education collective bargaining is

the relative lack of legislation and legal precedence. Business establish-

ments have over 30 years of federal and state law and labor board decisions

to guide them with respect to such questions as appropriate bargaining units

and other important matters. This is not to say that there is no legislation;

some states have some legislation for employees in the public sector. Nor

is case law lacking, although it is frequently contradictory. But there is

na common act applicable to all. We have some federal past history as a

precedent of sort including:

Commonwealth vs. Hunt - 1842 -

The Sherman Act - 1890

The Norris-LaGuardia Act - 1932

The Wagner National La5or Relations Act - 1935

The Taft&!lartley Act 1947

The Lam!rull-Griffin Act 1959

But with the possible exceptiqn of the National Labor Relation3 Act, it is not

really directly applicable to 07!ucation.

Vny do we nee:! is law? Th Virst anl Fourteenth Amendments of the rnited

S-4ts Constitution gtve indi7ivals th t! right to join but do not olIgatP an

emp17,y2r to In or 7rou7. The Iowl

gr%r A rrore trrflmc su!,ect clot', of nr. 71,o-A;

PANIC t
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lourt has indicated in the recent nast that collective bargaining is permissiblo

even without local statute, but, in August, 1969 the 7th Circuit Court of

Appeals, in Lewallen, Alexander et al, vs. the Indianapolis Education Associatiun,

ruled that collective barsaL .ng contracts can be overturned by taxpayers'

suits if the collective bargaining was not specifically authorized by statute.

In the absence of specific legislation the applicable law concerning rights

of organization and collective bargaining is derived from the C.crcnon Law,

(as expounded in judicial decisians), Municipal Law (baste legislation inclmding

hone rule provisions defining the powers of local government), and Constitu-

tional Law. If college ficulty menbers organize for bargaining purposes,

unless there is enacted legislation specifically requiring public erlolovers

to bargain, the individuals would have no legally protected rights. Cenerally

speaking, without a law:

--there would be a lack of definition (for example, no definition of what

is an unfair labor practice or who the employer is: the Board of Trustees,

the County, or the 5i.ate);

--C,ere would he no indication as to whether or not the agreement is to be

written;

--there is a lack of explicit procedures; there is no stipulated way of

determination of representation; !low is an election to be held, or how is

a bargaining representative to be named? there is a lack of stated

method for unit determination (for example, sunervisory personnel to be

included or excluded ); how would I'-?asses be resolved, and so forth.

--there is no guidance with respect to the range of negotiable items;

In short, if you lack a law in a particular state you do not really know who

bargains with who about what.

At the feleral level. we 'lave had sone activity re=:1rd!n7,

Executive order 10118S, is:;ue-.! by the late Preident gennedv in 1962, allo
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limited rights of unionization and collective bargaining to federal employees,

a general policy which has been continued Executive Order 11491 issued by

format. k'resident Nixon in 1961. Rights of unionization hale been granted to

postal employees under the Postal Reorganization Act of 1970 and, in addition,

there have been a number of more recent bills iitroduced in the federal

congress including House Bill 8677 (the Clay-Perkins Bill, known as the

National Public Employment Relations Act of 1973); House Bill 9730 which

would make public employees subject to the National Labor Relations Act; House

Bill 8677 which would create a Public Employment Relations Commission at the

national level; and, in 1974, Senate Bills 3294 and 3295 which would extend

the right of organization and the right of representation and collective bargain-

ing to employees of states and their political sub-divisions, but not to employees

of the Federal Government.

One federal act, the National Labor Relations Act, has had an important

influence on collegiate employer - employee relationships at least in the private

sector. In the summer of 1970 Cornell University, in a suit involving non-

professional employees;, was told by the National Labor !Ielations 3oard that it

had jurisdiction in the dispute. Since then the NRLB has ruled that it has

jurisdiction over colleges with operating budgets of more than one million

dollars. (Hence approxi7..ately 85% of private institutions, em?loyini; 95%

of all faculty members in the 7rivate sez:tor are covered). In Anril, 1971 the

Board asserted jurisdiction over two brAnches of Long Island University.

On May 26th of that year the NLR2 disr.:7;so..1 an election petition at CHI Univer-

sity of New Haven because the unit di,1 not include -)art-time faculty r,r-.bers.

In June the AAUP ank,A the NL ?3 to issue general rules for private collew!s

including definitions of Auv!rvisors, appropriate organizati-:ns to st-v? as

bargaining ropre;entatives, ::;tat,Is of teaching fello.4s and resea.,-ch

and status of part-tir'e teacr,i. Later th:_,t sur:er the AA"P, suppar.1 by the
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1F1 and a bargaining cormittee from the Law School at Fordham University,

petitioned the NLRB to authorize an `L!- supervised callective bargaining

election at Fordham University. For the most complete treatment oE thts subject

see Ralph E. Kennedy, "The Educators' Role in Educating the NLRB; Requirement

of a Complete Record," Journal of Colle e and University Law, Summer 1974, po.

305-323, (especially the appendix listing major WAR university de:Astons

through early 1974).

The National Labor Relations Act expressly excludes from its coverage

"the United States or any wholly owned governnent corporation...or any State

or political subdivision thereof." Thus in the past decade-and-a-half we have

seen a crazy patchwork quilt of state laws enacted covering public e-plarees.

In great measure this legislation has bee, i based on the federal model, with

significant departures from it. -

Wisconsin enacted the first comprehensive legislation in 1959. The first

law expressly applied to post-secondary teaching personnel was that of Michigan

in 1965, but the K-12 public sector was covered as early as 1961 in two states.

Sore 23 stales have adopted laws from 1965 through 1974 which alio.., public employers

to bargain with certain post-secon-iar.; public e7plovees on ratters of wages,

hours, and working conditions. Of these 23,1'4 have specific legislation

dealing with public employees in post-secondar7 institutions, while in the

other 9 there is no specific language, but institutions are includeq by inpli-

cation or interpretation. Bargaining has occurre in 5 states Yitheut statutes.

Of t!--.e 27 statc!; 2; 1cit-07%. ':inctl 1971

(exclnding Loutstnn, Missiiipi, 171,1 Scut Yowl vpri-ft tm7o

limited hargair.i:; t lea. ,
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Generally, legislation in effect refers to rights of self-organization,

and deals with electing a representative, provides help in resolving disputes,

establishes an agency to oversee the process in (20 of the 23 states with statutes

11 used newly created public employment relations board to administer the

legislation and 9 used existing private sectc,r labor boards or commissions),

and all but three prohibit strike actions unless severely provoked Oennsylvania,

Hawaii and Alaska are tht exceptions).

The tabular material which follows is largely based upon the work of Dr.

Thomas Emmet and statistic's gathered by The National Cente: for theStudv of

Collective Bargaining in Vgher Education, Baruch College; the Academic Collective

Bargaining Information Service; and the. American ,±sAociation of Community

and Junior Colleges' 1974 Directory. Citations to all statutes, ordinances,

and personnel rules and regulations related to labor management relattlns and

the public sector adopted through the end of 1974 is available from the

Industrial Relations Center, College of Business Administration, University of

Hawaii.

While 23 States (See Table 2) have statutes, and 5 otheurwithout statutes

have asents alid/or contracts, activity is really concentrated in 8 states

(where 174 of the unionize.' 227 collegas/campuses are located) - Illinois,

Michigan, Minnesota, Ne,4 Jersey, New York, Pennsylvania, Washir,,ton, and

Wisconsin - representing 81.6 per cent and 65.1 per cent, respectivel.., of

students and faculty members at unionized tl-year institutions. Other States

with significant numbers of students and/or faculty in unionizel cqllecs are:

Hawaii, Kansas, IMID, And ?re7(1n.

01.
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TABLE 2

23 States with legislation and agents and/or contracts at two-year colleges/
campuses, 1974

Specific or Colleges/
State Omnibus Lelislltion* Catoltsns

Alaska
Colorado
Connecticut
Delaware
Dist. of Columbia
Florida
Hawaii
Illinois
Iowa
Kansas
Maine
Maryland
massachuctts

Michigan
Minnesota
Montana
Nebraska
New Hampshire
New Jersey
New York
Ohio
Oregon
Pennsylvania
Rhode Islind
South Dakota
v,ermont
vicgInta
Washin3ton
Wisconsin

A 6
C 1

4
b 3

1

A 2

A .7

C 22

0
A 9

3
C 1

B 6

8 29

A 18

A 1

A 0
A 0

12

A 41

C 3

A 4

A 13

B 1

A
A

1

A 25

14

Total 227

*For code see Table
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Table 3 lists by state the number of colleges/campuses* with contracts
or agants, and the number of students and faculty members at such institutions.
In the aggregate we find:

227 colleges/campuses out of 1146 (or 19.8 per cent) have contracts
or agents (with contracts presumably currently being negotiated).

-These 227 colleges/campuses have a total enrollment of 959,973 or
33.2 per cent of the total faculty in American co7munity and junior
colleges.

-These 227 colleges/cathpuses employ 43,555 faculty members**, or 30.9
per cent of the total faculty in American community and junior
colleges.

-Whereas 219 of this nation's 1145 community and junior colleges,or
19.1 per cent are independent, only 5 of thy. 227, or 2.2 per cent
unionized colleges/campuses are.

-Of the 927 public community and junior colleges, 222 or 23.9 per
cent are unionized; of the 219 independent institutions, 5 or 2.3
per cent are unionized.

-The average enrollment in American community and junior colleges in
October 1973 was 2,526, the average enrollment in unionized colegas
was 4,229.

-Similarly, the average size faculty in all institutions in ,he 1973-
1974 academic year was 123, but in unionized institutions, it was 192.

-Sone 27 states with 566 colleges/campuses had not a single contract
or agent. The remainder of 361 non-unionized colleges/can'uses
were In States where there was at least one contract or agent.

-In only one State (Hawaii) were all colle;-es/campus represented by
an agent. If only public institutions are counted, in three states,
(Delaware, District of Columbia, Rhode Island), all

public two-year institutions are reoresente,l; a feq others are close
(6 of 3 in Alaska, 29 of 32 in Michigan, I?. of 79 in Minnesota, 12
of 15 in New Jersey, 41 of 45 in : :era York State, 25 of 27 in

Washington) .
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-Similarly, the percentage of student enrollment and of faculty in
unionized institutions ranges 1:rom 0 to 100, with, As indicated
above, the averaga 33.2 and 30.9 respectively. Some States are
approaching the point where virtually all eligible faculty members
are covered (eg., 82.9 per cent in Alaska, 91.3 per cent in
Michigan, 82.8 per cent in Minnesota, 93.7 per cent in New York,
90:0 per cent in Rhode Island, 96.2 per cent in Washington, and 81.3 per
cent in Wisconsin).

*In the statistics in this section it is important to understand how colleges/

campuses are counted. The number of colleges/campuses are counted as the

American Association of Community and Junior Colleges does in its 1974 Directory.

For example, the City Colleges of Chicago show as seven ssparate campuses and,

hence, are counted as seven even if they have only one contract; ho' :ever, in

the case of Miani-Dade Community College, despite the fact that it ha.i three campuses,

because it is sho;qn in the 1974 Directory as one, it is counted as one. Wisconsin

has fourteen districts with thirty-seven campuses, bt is shown as fourteen be-

cause in the 1974 Directory that is the way the statistics are r.:ported.

**Note that full- and part-time faculty r)enbers are counte' as in :he 1974

Directory. No determination has been made as to whether both are in the same

targaining unit.
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Total
Number of Colleges

Total Public Indel!ndent

Number of
Colleges/Campuses with
Contracts or Agents

Total Public Todepondent

Total
Enrollment

October 1971

New York 59 45 14 41 .41 .0 240903
North Carolina 67 57 10 0 0 0 72406
North Dakota 5

5
0 0 0 0 6459

Ohio 44 41 3 3 3 0 81720
Oklahoma 19 15 4 0 0 0 27654
Oregon 16 14 2 4 4 0 66459
Pennsylvania 48 34 14 13 13 0 31147
Rhode Island 2 1 1 1 1. 0 6383
South Carolina 31 2S 6 0 0 0 29627
South Dakota 5 2 . 3 0 0 0 1116
Ternessee 19 12 7 0 0 0 21770
Texas 64 56 8 0 0 0 161501
Utah 5 5 0 0 0 0 10773
Vermont 7 2

5 0 0 0 4374
Virginia 30 24 6 1 0 1 58120
WashinFton 27 27 0 25 25 0 104236
West Virginia 8 6 2 0 0 0 8032
wisconsin 31 28 3 14 14 0 97237
wyoming 7 7 0 - 0 0. 0 7063

1146 927 219 227 222 5 2894639

Total.

Faculty
1973-1974

Number of Faculty
as of October 1973

Colleges/Campuses State

with Contracts or Agents IlkslatIon-" Stays

No,./ York 13320 12956 A
Nor t 5116 0 I)
Nvth f...kota 351 (1

h io 3937 903 C
,k 1 ahomh 1 234 0 I)
reg,,n 2740 1180 A
,msylwittia 4 257 2059 A

299 269
_oth (71roliha

Texas
Utah

2018
214

1269
8238
62
383

0

0

0

A
1)

1)

1)

A
Virg,n1i 3007 52

Wash.fo,ton 5188 4939 A
weal- '.'irvinia .10 2 0 ll

o: lei 4828 3924
4.18 0 L)

14n62 43555
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American Association of Community and Junior Collamen' 1974 Community,
and Junior 7ollege Director

The National ':enter for the study of ,7ollective karaining in Hieler
Education, Raruch Colleife, various dat.

Academic A)11ective 3argaininp Information Cervice, various data.

:;tate Ievisiation :Antus is "rom Thomas Emmet, "lost-Secondary
ruhlic Fmrloyment lerislation: Revised `tutus :erort-Aufnist,
1n74," :rectal retort i4, Academic Collective Vrraining Inform
tion :ervice, ;01rust, And from n conversation the author
had with :Tr. :':mmet in January, 1975.

"he code is as ro1lows:
(114`.. .jates which have specific lerislntion which deals with

public employees in roFt rlecondary educational institu-
tions. (Note thA New iiamrshire allows harraining with
non-teaching emt-loyeen only and proahly should he
clinsified in 7): Fanr,an lerisl tion is of the ",reet ard

corf,r" tyre r,ther t' Ain mardatorv).

34,0
rk 4 .Mates in which nn snPcific or special ro:.t secondary

mention in rho lanruare of the legislation of an
,Imnihus ruhlic e- loess hill but where by implication
or interrrrtation pont secondary mrsornel And inetitu-
tion are incluled. (Note that in ::onnecticut, Faine,
and isconsin these statutes aprly only to vocational
technical institution/0,

tilted which have no collective negotiations lerisl..tion
for rest secondary education but in which there are
de facto pont secondary contracts or employee unit re-
cornition and in which soTe legislative ,ctivity has
titter place sirce 11-7c, iFor examrle, in Yaryland a

city ordinance allows the community solleve of Baltimore

to harrain collectively, but .'tats
to the leriniature for the rap t. five 5;er-sions has f-,i lei
to

in O'ich 'here h; r. heen lerislative activity

ince

in ' which nn activity has taken lace rince lrwr

with -e.-ard to 'Wlentive -,rrairinr lerislation.
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What are the major trends which can he found from the data cited abova"

For whatever reason. (See Table 1 sa-1 and 2), more two -year than four-year

institutions have been unionized and more institutions :lave in the public

rather than in the private sector. Taking two-Year institutions as a whole

there have hen only 5 private institutions with contracts and agents as

opposed to 222 public ones. However it is interesting to note that in 1973

of the first-time contracts signed 297,, were signed by four-year private colleges,

42% by four-year colleges, and 297, two-year public colleges. Since a

greater proportion of two-year colleges has already been unionized, is the

trend toward unionization continues in the future we should see a greater

proportion of activity in the four-year sector. Nonetheless two-thirds cf

the faculty are in two-year Thstitutions without agents, and we shall c:in-

tinue to have a good deal of growth in this sector.

Table 4a-1

CUMULATIVE FACULTY COLLECTIVE BARGAINING CONTRACTS

PUBLIC PRIVATE

2 year Total 4 year Llta_ Total

1966 0 2 2 0 0 0

1967 0 7 7 1 0 1

1968 1 6 7 0 0 0

l',69 1 24 25 1 0 1

1970 4 27 31 2 0 2

971 5 47 52 4 0 4

1972 8 78 86 11 0 11

',973 '11 43 54 10 0 10

A 74 x 0 1 1 1 0 1

30 235 265 30 C 30

c) f 3/ i 5/74
t

.'=Iurc: The ':ational C.,ntor -or T!..! :ituly of Collective Bargalning in Hfgher

-Juch Colleqe.
Table 4a-2 (_;ee attached)
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Table 4a-2

245
1

INSTITUTIONS WITM CCRAENT COLLECTIVE BAAGA1NI11G AGENTS
ANO 174 CONTRACTS

Agents for Both Public and Private

4-Year
No.

Agents

2-Year Total
Nn. No.

Agent's Agents

4-Year
No.Con-
tractm

2 -Year
No.Con-
tracts

Total
Nu.Con-
tracts...

AAUP 24 3 27 16 1 17
NEA 16 79 95 11 61 72
AFT 15 43 58 10 32 42
NEA /AFT 9 13 22 4 11 15
Independent 12 25 38 6 20 26
NEA/Independent 1 2 3 1 1 2

NEA/AAUP 1 1 2 0 0 0

Totals 73 167 245 48 126 174

Agents for Private

AAUP 13 1 14 9 0 9

NEA 6 1 7 3 1 4
AFT 7 2 9 4 4

NEA/AFT 6 0 6 3 0 3

Independent 7 1 8 3 3

NEA/Independent 1 0 1 1 0 1

Totals 40 5 45 23 1 24

Agents for Public

"AAUP 11 2 13 7 1 8

NE1 10 78 8S 8 60 68
AFT 8 41 49 6 32 38
NEA /AFT 3 13 16 1 11 12
Independent 5 25 30 3 20 23
NEA/Independent 0 2 2 0 1 1

NEA /AAU? 1 1 2 0 0 0

Totals a 38 162 200 25 125 150

The multicapus units have ben counted as one *spent and one contract
except CUNI and SUNY watch each has teen conted once undo: four-year and
two-year for both agent ant contract. University of Maste:l anA Vermont
State Ccilleges counte.1 similarly for agent until contredts are slqnsd.

It each unit of tt.e multicinpus institutions were countel separately,
there woulJ be 359 colleges with agents rather than the 245 summarized
herein.

repusen Vovored by Agarits
-

136
223

four-year
two-year------------

Total 351 Canpuses

(Updlttd 1!11114)

Campuses °tutored by CIltracte

l.'
td Art

117

217

rear-yeer
euu-yeer

Caustlises

Source: The National Center For The Study of Collective Bargaining

in Higher Education, 3aruch College.

0
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Unionization to the public sector as well as in higher education is a relatively

new phonomena. From Table 4b-1 and 2 it can be seen that the bulk of the

activity occurred since 1969. We have had statutes enacted in just less than

half of the states, but we have seen great legislative activity in some of the

others. Organization has been relatively concentrated in 8 states, out of 28

with agents and/or contracts at two-year colleges, with some organization

occurring in states without statutes, especially since the NLR3 decision in

1970 relating to the private sector. It is obvious that as more state legisla-

tion is approved we shall see greater activity in those states which previously

restricted the right of collective bargaining to the private sector. It is

estimated that by 1980, the end of this current decade, virtually every state

in the nation will allow collective bargaining for employees of higher educa-

tion institutions, and some feel that within five years after that virtually

all public employees.will be covered and a significant percentage of private

ones as well.

Table 4b-1

CUMULATIVE FACULTY COLLECTIVE BARr:AINING CONTRACTS - TOTAL

4 year 2 year Total

1966 0 2 2

1967* 1 7 8

1968 1 6 7

1969 2 24 26

1970 6 27 33

1971 9 47 56

1972 19 78 97

1973 21 43 64

1974* 1 1 2

60 C" 235 295

Source: The national Center For The Study of Collective
Bargaining in Higher Education, Earuch Colloge.



-31-

Table 4b -2
BEST WY AVAILABLE

Year in which first faculty collective bargaining contract was signed:

1966 2

1967 6

1968 3

1969 18

1970 24

1971 34

'1972 57

1973 22

1974 8

174

Source: The National Center For The Study of Collective Bargaining
in Higher Education, Baruch College.
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While four-year colleges represent 31% of all agents chosen since 1967,

during 1973 four-year private colleges accounted for 40% of the new agents,

reflecting the significance of new trends: one toward increased activity

in the four-year sector indicated above, and especially increased activity

in the private sector following the Cornell -NLR3 decision of 1970. While a

few people feel that economic uncertainty may hinder unionization, especially

in the private sector, the more knowledgeable participants feel otherwise.

For instance at a November, 1974 collective bargaining conference with

representatives from a dozen states present, Theodore W. Xheel, the labor

mediator and arbitrator, indicated: while college faculties now organized

are mainly in public institutions, "that situation is going to change. Private

colleges and universities because of the depressed economy, are being forced

to depent, more and mcv:e on public subsidies. That will eventually compel them_

to bargain with unions that represent faculties in the public institutions."

A major unknown is the degree to which the major bargaining representatives

can overcome their competitive attitutl.e tot:ard one another, attitudes which

are financially costly and which have forced some of the representatives to

take more extrerle ideological positions than they otherwise might hav ein

an effart to compete. Reference has al, 'adv been made to 15 contracts

negotiated by !::A/AFT merged affilL.tes. At the 1973 NEA National Convention,

a resolution was passed to begin affiliation talks, but by early 1974 these were

broken off; if they can resume talks in the future this would have a si;!nificant

effect. One of the most intensive teacher or;;nizition baLtles at the K-l2

level curr..ntly r.inge!,; in .!ori,11, aryl anp:trently is heirs q sC,elulnd for Cal if-

ornia, with both agencie-; depl,'01.4 oxten3ive nitional stiff ofrtce nr.ionnig

vho seem to hav,..! forgotten all about the possibilitic,3 of mergvt-4.

co fa
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If the NIA an4 the AFT do not cooperate, perhaps one or the other will seek

out other partners.

In 1973, the first-time contracts negotiated, the AAUP accounted for

42%, the NEA for 52% and the AFT for 6%. It is conceivable, for example, that

the NEA might cooperate further with the AAUP as occurred in a late 1974 merger

at the University of Hawaii.

Battle lines are drawn; strategy is being planned. At stake is the majority

of higher education faculties and institutions. All must enserly await the

results. What has past is just the beginning. "What's Past is Prologue", as

Shakespeare wrote in Thp Tempest.
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